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INTRODUCTION


Nothing has matched the ebullient enthusiasm that greeted the passage of the Telecommunications Act so much as the disparagement and disappointment accompanying its execution and implementation.  Today, only two years after the passage of the Act, many of those who originally lauded the telecom reform legislation are among its fiercest critics.


Such disappointment is understandable; for the Act has hardly lived up to its drafters’ expectations.  Instead of promoting competition among communication service providers—as was intended—it has led, instead, to a rash of mergers and the industry’s reintegration.
  Equally discouraging, the promise of new, inter-industry competition has also dwindled, as providers have begun to fully comprehend the costs and risks entailed in evading each other’s market.
  Nor has the Communications Act of 1996 led to the deregulation of the communications industry, or to the demise of the Federal Communications Commission (FCC), as so many of its proponents had hoped.  To the contrary, in its efforts to establish competition, the FCC has found it necessary to “re-regulate.”  Thus, it has become more embroiled than ever in creating an elaborate set of detailed prescriptions to govern competition among the converging communication industries.


As has often been the case with respect to US communications policy, critics of the Act—lacking a clear rhetorical, or analytical, basis for dissent—have focused on organizational and jurisdictional issues rather than on substantive ones.  A central question is the appropriate role of the FCC—the way it operates and its relationships to other decision-makers.


Some, for example, have chastised the FCC for having overstepped its authority.  Challenging the FCC’s Common Carrier docket 96-98 (carrier interconnection order) in court, the States have claimed, for example, that the FCC lacks the authority to establish interim proxy prices, or to prescribe the specific pricing methodologies that they might use.  Agreeing with the States on jurisdictional grounds, the US 8th Circuit Court of Appeals overturned the FCC interconnection order on July 18, 1997.  A few months later, the Court of Appeals reiterated its position when the States again brought suit against the FCC—this time charging that the Agency had sought to use Section 271 of the Communications Act as a way of evading the Court’s earlier ruling on the interconnection order.


Others have chastised the FCC for its disregard of the intent of those in elected office, and for the complexity and rigidity of its methodology and proceedings.  The comments of Senator John McCain, Chairman of the Senate Commerce Committee are quite telling in this regard.  According to McCain, “The FCC has turned the Section 271 process into a bureaucrat’s garden of mismanagement, involving thousands of pages of showing, including detailed and highly technical performance standards.”
  Noting that the demand for letter perfect compliance with each and every requirement may result in more harm than good,” he has called on the FCC “to move beyond rhetoric and fault-finding into the realm of reality and problem solving.”


Not surprisingly, Reed Hundt, the former Chairman of the FCC, sees the problem in reverse.  According to Hundt, the failure of the Telecommunications Act is due not to the over zealousness of the FCC, but rather to the contentiousness of American legal culture, and the complexities of the US judicial system.  As Hundt has depicted the problem, “When it comes to legislation, between the thought and the deed falls the shadow.   The shadow is cast by the millions of lawyers in America.” 
 From Hundt’s perspective, the FCC needs more, not less, authority if it is to successfully implement the Act.  To fix the situation, he calls for the Act’s revision so as to increase the sanctions available to the FCC, and to give the Agency the authority to reasonably interpret the intent of Congress in implementing the law.


Attributing policy failure to organizational problems is hardly new, of course, especially in the case of independent regulatory agencies such as the FCC.  Although independent agencies were expressly created to provide administrative expertise, which might transcend the political fray, public administrators, political scientists, and economic public choice theorists have found fault with them since their inception.
  Perceiving the independent agencies to have been “captured” by special interests, their detractors have accused them of perverting their organizational goals in favor of regulated industries. As described below, far from being immune to such criticism, the FCC has—more often than not—been its main target. 


What makes the present situation unique and interesting from a public policy perspective, therefore, is not that the FCC and its behavior are at issue, but rather that the nature of the criticism, which is now being directed against the agency, is radically different.  Instead of being accused of having become politicized and captured by special interests, the FCC is being criticized for having moved too far to the opposite extreme.  Although the state of affairs at the FCC is hardly comparable to that in previous years, it constitutes a regulatory failure nevertheless.  A regulatory failure has occurred not simply because the implementation of the Telecommunications Act has reached an impasse, but also—and just as importantly—because the substantive policies pursued by the Agency fail to reflect the intent of many of those in Congress who authored the legislation.
 


This type of regulatory failure is not an aberration.  Nor is it a function of particular individuals’ behaviors, or a specific set of events.  To the contrary, regulatory failures such as this are likely to become more prevalent in a globally networked, knowledge-based society in which communications, and the industries that support it, play a vastly enhanced role.  Effective policy making in the future will, therefore, require that greater attention be paid to them.


This paper examines the shortfalls of the 1996 Telecommunications Act in terms of the concept of regulatory failure.  Looking at the efforts of the FCC over the past two years to define and operationalize the goals of the Act in an historical/institutional context, it suggests that the problem at the FCC has not been one of “capture by special interests” but rather one of “capture by experts.”  This capture, it is argued, has occurred because the FCC staff—so intent on avoiding industry capture—has tended to mold and shape the decision-making process so that issues must be presented and resolved in accordance with their own, relatively narrow, professional standards and discipline—namely economics.  While policy decisions based on such “expert” criteria and methodologies is often highly appropriate—given a broad consensus on policy goals and outcomes—it is far less likely to be effective today in such a high stakes and uncertain communications environment.  

PUTTING TELECOM REFORM IN CONTEXT


The gulf between the outlook of Senator McCain and that of Former Chairman Hundt is hardly a matter of myopia on either of their parts; rather, it reflects a fundamental tension—inherent in any modern, democratic society—between the need for political accountability and the need for organization and expertise.  Striking a balance between the two has always been difficult, as the history of public administration in the Untied States makes clear. This tension is especially acute in the case of communications policy because of the complex and controversial nature of the issues.  Thus, we find, for example that, despite Congress’ avowed determination to greatly restrict the role of government, over the past year a wave of new legislation calling for regulation has been introduced. 
 

To make sense of the contradictions in today’s telecommunications policies and the FCC’s efforts to implement them, one must consider the agency’s actions and behavior not in isolation but rather in a broad historical and institutional context.
  Policy-making, policy implementation, and policy adjudication are not separate and exclusive.  These activities are, instead, loosely coupled, so they must be considered both in relationship to one another and in their entirety.
  Viewed in this larger context, the conflict in which the FCC is embroiled today no longer seems perplexing.  It appears, instead, to result from a more fundamental and intractable problem—the ambivalent place held by administrative agencies within the American political system, and efforts on the part of politicians and the public to control these agencies by requiring higher and higher standards of expertise. 

The Origin and Role of Public Administration 

It is commonplace today to call for less government while at the same time demanding that government do more.  This tendency was clearly in evidence with the passage of the Telecommunications of 1996, for example.  While decrying the growth of government, the Act required the Federal Communications Commission to write no less than 80 rules determining how the transition to competition would take place, and how the costs and benefits among industry players would be distributed.
 

This paradox—one might say love/hate relationship with government—can be explained, in part, by the American political culture, which embodies a strong commitment to progress as well as to democracy and individual freedom.  Originally, these goals were considered to be mutually reinforcing.  Commenting on the positive relationship between them, Alexis de Tocqueville noted in 1831, for example: 

…the extreme social mobility in America was fertile soil for progress in technology, 


because democratic peoples were ambitious, never satisfied with their status, and—above 

all—were always free to change it.  . . . You may be sure that the more a nation is

democratic, enlightened, free, the greater will be the number of these interested

promoters of scientific genius, and the more will discoveries immediately applicable

to productive industry confer gain, fame, and even power on their authors. 
  

But this positive synergy was not long lasting.   For progress to persist over time, and in the face of ever-increasing social and economic complexity, a new, more efficient way of organizing was required.  Bureaucracy provided the answer in the form of large, scale vertically integrated firms.
  At the same time, however, these bureaucracies—given their hierarchical nature and the ways in which they concentrated and wielded power—posed a serious challenge to democratic values.  To redress the balance between democracy and progress, government was required to intervene.  Ironically, in its efforts to hold industry accountable, the government was forced to develop a bureaucratic, administrative apparatus of its own. 
  


This evolving, and mutually reinforcing, relationship between political and economic organization in the United States can be seen by comparing the role of government before and after the industrial revolution.  Early on in American history, for example, public administration was hardly a feature of government.  Conforming to the popular maxim, “For forms of government let fools contest: what’er is least administere’d is best,” President Washington’s cabinet had only five members, two of whom had no executive department.
 Moreover, all appointments were based on the spoils system, and thus were political in nature.  In fact, the idea of a public administration, manned by expert civil servants, was virtually unheard of. This approach to governance was well matched not only to the anti-government sentiments of the day but also to prevailing social and economic conditions.  For, in the late 18th century, the United States was an agrarian society with of population of less than four million people.  And it remained a society of “island communities—cities and towns with limited interaction—throughout most of the 19th century.
 


In contrast, in the wake of the industrial revolution, both industry and government began to loom larger and larger.  The exceptional economic growth that had characterized the period from the end of the Civil War to the turn of the century was accompanied by fierce competition and an exceedingly high rate of business failure, engendering three consecutive and severe economic downturns.  To survive, businesses employed whatever measures they could—including cartels and other pooling arrangements, predatory pricing, or direct control through horizontal mergers. In this economic climate, the public was no longer willing to provide unquestioned support for business and the free market, so it called on government to intervene.  Responding to popular pressure, the government countered by establishing a  bureaucratic administrative apparatus of its own which, now being isolated from the political sphere and armed with expertise, was intended to serve on the public’s behalf as a watch dog and regulator of industry. 


The Case of the Railroad Industry

The railroad industry provided the cause celebre, justifying government’s intervention into the economic realm.  Having instigated the problem as well as inspired the regulatory solution, the case of the railroad industry illustrates well how the burgeoning government administrative apparatus was intended to keep the goals of progress and democracy in proper balance.

The railroad industry epitomized the organizational challenge to which complexity gave rise. Because of its high fixed costs, fluctuating demand, scale of operations, and need for coordination and specialized engineering skills, the railroad industry was from its inception  prone to high risks and uncertainties.  After numerous failed efforts by companies to jointly develop standards, coordinate operations, stabilize prices, and rationalize the industry structure, railroad industry magnates began to merge and integrate their operations, frenetically buying up both their customers and their competitors.  As Alfred Chandler has described it, 

   A multitude of commission agents, freight forwarders, and express companies, as well

as stage and wagon companies, and canal, river, lake,  and coastal shipping lines,

disappeared.  In their place stood a small number of large multi-unit railroad enterprises.

 …By the 1880s the transformation begun in the 1840s was virtually completed.


Although these mergers reduced some of the uncertainties that railroad companies faced in their external environment, they greatly exacerbated the problems of internal control.  To deal with these new administrative complexities, railroad companies developed an entirely new type of business enterprise, based on a bureaucratic and hierarchical organizational structure.  The railroad model, which others were quick to emulate, prepared the way for an entirely new industrial era.


Notwithstanding these radical changes, the high costs of doing business in the industry did not disappear.  To reduce the uncertainty that stemmed from overbuilding, railroad magnates pushed their social, political, and economic advantages to the maximum.  And, in fact, they had political power to spare.  Even though they were considered to be guilty of some of the worst market-related abuses, most people realized that a national rail system was critical for economic growth and development.  The railroads, everyone recognized, had made it possible to open up the West, a fact that had led the Federal Government to subsidize their development through huge land grants and other financial benefits.  The Union Pacific Railroad, for example, was given 12 million acres of land, while the Central Pacific received 11 million.


By some accounts, the modus operandi of the railroad companies verged on the extreme.  As described, for example, by Neuman, et al.:


    Greed could be most furthered by control of gateway routes, gateway processes

and gateway agencies.  The war—and indeed it was a war, fought with guns and

settled only after much bloodshed—between the Santa Fe and Rio Grand railways

for control of the key mountain pass in the Rockies exemplified the lengths to which

the railroad magnates would go to further their own personal interests.

In their efforts to establish greater market stability, the railroad companies alternated their strategies between two extremes—cutthroat competition or pooling and price fixing.  Because the economic stakes and uncertainties were so high, neither strategy proved successful.  Cutthroat competition was ruinous for all, but cooperative agreements were untenable without some mechanism for enforcement.


The railroad owners were not alone in questioning whether the market, functioning on its own, could solve the problem of too much competition.  The railroads were at the center of national economic activity.  The nation’s financial markets were greatly influenced by rail financing, and commodity prices were directly linked to railroad rates.
  It’s no surprise, therefore, that the bankers were among the first to intervene.  To force a solution, J. P. Morgan—acting as a neutral third party—sequestered many of the key railroad owners on his yacht.  Acting under duress, they were able to come to terms.  However, they were quick to renege on their agreements when there was no longer a means of enforcing it.


The competitive machinations of the railroad owners quickly spilled over into the political arena.  Most vocal in calling for reform were small business owners and farmers in the west who had been forced, by the railroad companies, to subsidize the discounted rates offered to the large, eastern industrialists.  An increasingly disgruntled and activist labor force soon joined these voices.  Under mounting pressure the government decided the time had come to intervene.


To justify its intervention in the economy, the Federal Government drew on the concept of a public service company, which dating back to England in the 14th century, had evolved in common law.
  As the term had come to be applied in the United States, public service companies were those companies that provided products or services considered to be essential to a community’s well being and way of life.
  Given their important roles, these companies were generally held to higher standards than other companies.  Thus, for example, they were often required to provide their services to everyone on a non-discriminatory basis.  To assure their compliance, government was, in turn, called on to regulate such companies and—if necessary—to protect them from any competitive forces that might undermine their ability to meet their public service obligations.  Although such companies later took the form of large-scale, vertically integrated firms, their classification as public service companies originally related as much to their social and economic importance as it did to their organizational structure.


The railroad companies, as well as the other networked industries that emerged in the latter half of the nineteenth century, fit neatly into this public service framework.  As the economic theorist Henry C. Adams, pointed out at the time, “The industry of transportation is fundamental to the industrial organization of a community. . . . He who controls the means of communication has it in his power to arbitrarily make or destroy the business of any place or person.”


The Regulatory Model


To cope with the growing complexity and uncertainty associated with a national, industrial economy, the Government—much like the industries that it was called on to regulate—had to develop greater expertise and organizational capacity.
  To meet this need, the Government created an innovative administrative apparatus—the independent regulatory commission. This organizational choice sought to reconcile public and private interests while, at the same time, assuring that bureaucracy be held accountable. It was greatly influenced by the politics and problems of the Progressive and New Deal eras as well as by the emerging new “science” of public administration, which was conceived to be the only means for dealing with these problems.


 From the end of the 18th century, and continuing up until the period of the Great Depression and the New Deal, the American public increasingly came to question the viability not only of the market, but also of the nation’s political institutions.
 And understandably so!  Corruption was rampant at the time.  The behavior of the nation’s politicians, as exemplified by the Boss Tweed Machine, closely matched that of its economic tycoons. 
 In fact, already—at the time of the Civil War—the spoils system had become so prolific President Lincoln was inclined to suggest that it “might in the course of time become far more dangerous to the Republic than the rebellion.” 
   

The mounting social and economic problems coupled with growing institutional concerns presented a fundamental dilemma, which continues to resonate today in the debate over the 1996 Telecommunications Act. For, if government is granted the administrative wherewithal to deal with the nation’s complex social and economic problems, what assurances are their against the political abuse of power?  At the turn of the century, the independent regulatory commission—equipped with bureaucratic expertise, but situated outside of the traditional political realm—appeared to be the ideal solution.   

The model of the independent regulatory commission was drawn from the states.  Lacking the time and expertise to deal with the many complex aspects of the railroad business—rates, routes, extension of lines, abandonment, quality of service, etc.—the states of  Rhode Island and New Hampshire established independent regulatory commissions as early as 1844.
  These early commissions were merely advisory in nature.  However, in 1871, the State of Illinois established the Illinois Railroad and Warehouse Commission, which was granted authority to enforce railroad and warehouse rates.  

The Federal Government, as well as a number of states, quickly followed suit.  With the passage of the Interstate Commerce Act In 1887, Congress—after considerable debate—set up the Interstate Commerce Commission to regulate the railroads.
 The overall mission of the agency was to assure that rates were “just and reasonable.”  In addition, price discrimination and pooling arrangements were prohibited.   Although the ICC responded to the immediate call for government action, its impact on business practices was originally quite limited.  Having little expertise, scanty information, and no investigative authority, the ICC was hardly equipped to effectively execute its role.
  

The agency’s impact over the long term was, however, much more significant.  It not only set an important precedent for regulatory intervention, but it also helped to firmly establish the principles of common carriage and equal access to essential facilities.  Equally important, despite the ICC’s failings, it served as the organizational model for regulation for several decades.
       

Independent regulatory agencies such as the ICC constituted a major departure from tradition not only because they represented sizeable governmental bureaucracies; their organizational structures were also unique.  Sidestepping, to some degree, the Constitutional prescription requiring the separation of powers, these agencies were authorized to carry out a broad range of “quasi” legislative, administrative, and judicial functions.
  Breaking away from the spoils system, they were specifically designed to foster technical and administrative expertise, and to buffer agency bureaucrats from direct political influence, especially that of the Executive.  

Justifying such a major shift in administrative practice required an entirely new kind of administrative and political rationale. For, although the Constitution did not stipulate how government administration should be organized, the Nation’s politicians and pundits had consistently demonstrated a decided preference for executive branch departments, led by a single administrator who could be held directly accountable to the President.
  Setting the tone early on for those who followed, George Washington emphasized, for example,:

Wherever, and whenever one person is found adequate to the discharge of a

 duty by
close application thereto it is worse executed by two persons, and scarcely done at 

all if three persons or more are employed.

The burgeoning scientific management movement, coming into full force at the time of the First World War, established the criteria and provided the necessary rationale for the new type of agency. Adherents of this new school of thought—including among them Woodrow Wilson—conceived of the problem of government organization as a technological one, to which organizational principles derived from scientific analysis, could be applied.  Defining efficiency as the fundamental goal, they saw politics to be its antithesis.  Thus, they were adamant in their belief that government policy implementation should be left to technically trained, non-partisan career managers and experts.  As described by Luthur Gulick, one of the major theorists and proponents of scientific management: 


   Organization as a way of coordination requires the establishment of a system of

authority whereby the central purpose and objective of an enterprise is  translated

into reality through the combined efforts of many specialists each working in his own

field at a particular time and place.
 


To provide the political independence called for by these administrative experts, 

independent regulatory agencies were established outside of executive departments.  In addition, authority was dispersed; instead of being governed by a single officer, the agencies were manned by a number of commissioners, each with more or less equal power.  The President's power to appoint and remove independent commissioners was also circumscribed.  Although commissioners were appointed by the President, they had to be drawn equally from both political parties, and they had fixed and overlapping terms.  Moreover, the President could not remove a commissioner except for cause.


In an effort to assure accountability, while at the same time preserving independence, Congress was given oversight authority through the power of the purse.  For this reason, independent agencies were generally conceived as "arms of Congress."  Because power in Congress was dispersed among individuals, parties, and committees, advocates of independent agencies did not expect Congress to politicize the administrative apparatus.  To the contrary, they hoped that the link between Congress and the independent agencies would facilitate representation without allowing for direct control.
 


Building on this model, the national bureaucratic apparatus grew by leaps and bounds over the next forty years.   Among the new agencies set up along these lines, for example, were the Federal Trade Commission, the Federal Power Commission, the Securities and Exchange Commission, the Civil Aeronautics Board, the U.S. Maritime Commission and the National Labor Relations Board.  The Federal Communications Commission, established under the Comminations Act of 1934, was also cast in this mold.  Not long thereafter, however, the independent regulatory agency model came under attack, and the FCC—together with its companion agencies—became the target of a campaign for administrative reform.


Regulatory Failure and the Recipe for Reform


As the Federal bureaucracy grew, so too did the public’s apprehension about the role of Government, as well as the competition between the executive and the legislative branches for control over it.
   Recognizing the continued need for expertise, the immediate reaction was not to abolish the administrative apparatus but rather to reform it and to make it more accountable. Couched in the language and theory of public administration, reformers called for formalizing agency procedures, restructuring for greater efficiency, and a greater input of analysis and expertise.  Paradoxically, although these reforms helped to isolate independent agencies from political control, they served at the same time to make them more vulnerable to capture by special interests.        


In 1946, Congress took steps to reign in the administrative agencies.  After a decade-long struggle between the supporters and opponents of the New Deal, Congress passed The Administrative Procedure Act (APA).  This act aimed to formalize the administrative process, by providing a basic framework of law to govern agency activities.  It secured the right of judicial review of agency actions, and laid out minimum procedural requirements for certain types of agency decision-making.  Accordingly, agencies were required to keep the public up to date about their organization, procedures, and rules; to provide public participation in the rulemaking process; and to follow uniform standards in conducting formal rulemaking and adjudicatory proceedings.
 


The Executive Branch also sought to bring the growing administrative apparatus under its control.  In the name of efficiency, each new Administration reviewed the structure of governmental organization and found it wanting.  Characterized as the “headless fourth branch of government,” the independent agencies were a major target of reform. Thus, for example, the Brownlow Commission, established by President Roosevelt, recommended that 100 independent agencies, boards, and commissions be integrated into 12 executive departments.  The First Hoover Commission, set up after the Second World War, made similar recommendations, arguing in favor of an integrated, hierarchical administrative structure with the President as an active manager.”  So too did the 1960 Landis Report on Regulatory Agencies to the President Elect and the Ash Council, established by President Nixon in 1969.
 

Even more devastating than these charges of inefficiency were the growing number of scholars and administrative experts who questioned the agencies’ integrity and operating performance.  Striking at the very heart of the notion of “independence,” they contended that agency administrators had become “captured” over time by the very interests whose behavior they have been established to regulate. As a result, they tended to redefine the agency’s original goals to favor the regulated industry.
  Equally if not more important, according to the critics, the problem of capture was due not simply to human frailty (which potentially, at least, is remediable); rather, it was inherent in the regulatory process itself.  Given private industries’ financial and legal resources as well as their ability to focus their efforts, these groups were perceived as having a distinct advantage over less organized groups that might claim to represent the general public.
       


In this reevaluation of the independent regulatory agencies, nothing was sacred: even the benefits to be derived from administrative experts—so long touted by the school of scientific management—came into question.  Although the courts had consistently upheld Congress’ right to delegate authority to administrative agencies so long as it provided meaningful standards and guidelines,
 many scholars began to construe the growth of the administrative state as a challenge to democratic constitutionalism as well as to popular government.  According to these critics, Congress, by delegating so much of its authority, had created an elite group of expert administrators who could make decisions with far ranging consequences absent any public accountability or effective control.

The Federal Communications Commission was no exception to the rule.
  In fact, according to the Landis Committee Report, the FCC was the prime example of an agency that had failed.   As the report described:

   The Federal Communications Commission presents a somewhat extraordinary

spectacle.  Despite considerable technical excellence on the part of its staff, the

Commission has drifted, vacillated and stalled in almost every major area.  It seems in-


capable of policy planning, of disposing within a reasonable period of time the business

before it, of fashioning procedures that are effective to deal with its problems. The

available evidence indicates that it, more than any other agency, has been susceptible

to exparte presentations, and that it has been subservient, far too subservient, to

the subcommittees on communication of the Congress and  their members.
  

To address the problems of regulatory failure, all three branches of Government took steps to exert greater control.   Beginning in the 1970s, for example, Congress passed a number of laws mandating rulemaking procedures that—in their specificity and rigor—went well beyond those in the Administrative Procedure Act. 
  Included, for instance, were requirements for informal public hearings, cross-examination of witnesses, extensive statements justifying proposed and final rules, use of the “substantial evidence” tests, as well as regulatory impact statements and cost-benefit analyses. In addition, Congress incorporated ‘legislative veto provisions’ into many statutes as well as mandatory deadlines for rulemaking procedures.
  

In a parallel effort, each new president, on coming to office, sought to constrain the administrative process through the use of executive orders.  Under President Nixon, for example, agencies were required to submit proposed rules, as well as statements about alternatives considered but not adopted, to the Office of Management and Budget for review.  The Ford Administration required agencies to provide “inflation impact statements,” for each major federal action, while the Carter Administration called for public semi-annual agendas justifying major regulatory actions on a cost effectiveness basis.  Under President Reagan, the power of the Office of Management and Budget to review regulatory actions was significantly enhanced.
  Many of these requirements did not apply to the independent agencies, however.  For, whenever a president tried to incorporate these agencies into their plans for reorganization, Congress  resisted emphatically, jealously guarding its own prerogatives with respect to their oversight.

As key players in the process, agency administrators did sit passively by in the face of these initiatives.
  In fact, some administrators were among those calling for deregulation as well as reform.  Thus, for example, FCC Chairman Nicolas Johnson, reflecting skeptically on the benefits of regulation, noted on the occasion of the agency’s decision to approve MCI’s application to establish a long-distance, private-line service: 

   No one has ever suggested that Government regulation is a panacea for man’s ills.

It is a last resort; a patchwork remedy for the failings of the marketplace. . . .I am not

satisfied with the job the FCC has been doing.  And I am still looking at this juncture,

for ways to add a little salt and pepper of competition to the rather tasteless stew

of regulatory protection that this Commission and the Bells have cooked up.

Defending against their critics, and responding to the growing complexity and uncertainty in their environment, agency staff also took steps to refine their processes in accordance with greater scientific and technical standards.
  Isolating themselves within the realm of their own professional expertise, they sought to shield themselves from the political fray.
         

Disillusioned by evidence of regulatory failures, economists played a major role in bringing about the professionalization of the administrative agencies, especially at the FCC.
 Describing the transformation of his colleagues’ thinking in this regard, Roger Noll has noted, for example:      

   Economists generally entered the study of regulation with the naïve view that regulatory

institutions were set up for the purpose of rectifying market failures. Unfortunately, and

almost without exception, the early empirical studies—those commencing in the late 1950s

and continuing in the 1970s—found that the effects of regulation correlated poorly with the stated goals of regulation.  By the early 1970s, the overwhelming majority of economists had reached consensus on two points.  First, economic regulation did not succeed in protecting consumers against monopolies, and indeed often served to create monopolies out of workable competitive industries or to protect monopolies against new firms seeking to challenge their position.  Second, in circumstances where market failures were of enduring importance (such

as environ- mental protection) traditional standard-setting regulation was usually a far less effective remedy than the use of markets and incentives.
 

In keeping with this perspective, economists turned their talents to the task developing the new “scientific” rational to justify the shift towards deregulation as well as appropriate analytic tools required to bring the transition about.  And, in fact, many of the staff members who are now at the FCC were trained in this school of thought.


By adopting a more narrow, analytical approach, agency staff were not only able to reduce the complexity of their tasks; they were also better able to insulate themselves from competing interests and controversial issues.   Helping to defend the agencies against all charges of capture, this type of insular approach was stabilizing in the short run.  Over the long term, however, agency staff risked loosing touch, and thereby undermining the political support and resources needed to do their jobs.
  To understand how this type of “regulatory failure” might occur about, one need only consider the problems confronting the FCC today as it seeks to implement the Communications Act of 1996.       

CAPTURED BY EXPERTS


Two years after the passage of the 1996 Telecommunication Act, its implementation is at a standstill.  In all of this time, only four Regional Bell Operating Companies have requested the FCC’s permission to offer long distance service, and none has yet to be successful.   Not surprisingly, many members of Congress are frustrated with the results.
  To move the competition forward, Senator McCain, for example, has introduced legislation that would make irrelevant much of the FCC’s efforts to date.
  While clearly contributing to the problem, industry players concur that the FCC process has reached an impasse.
  

Given such a record, one can hardly attribute this regulatory failure to industry capture.  To the contrary, as can be seen from the example of the high cost proxy models—described below—the cause stems, in part, from the age-old problem of reconciling the belief systems and incentives of administrative “experts” with those of politicians.  In the case of the 1996 Telecommunications Act, the problem is exacerbated not only by the high stakes involved, and the controversial nature of the issues, but also by the fact that the Act itself left so many issues unresolved.    


Compromise Without Consensus


The task of implementing the Telecommunications Act of 1996 is clearly a daunting one.  

Although the Act was generally welcomed as being long overdue, none of the parties to it were totally satisfied with the results.  Arrived at through the course of intense Congressional lobbying, the law that was eventually adopted represented a crafted compromise rather than a blueprint for the future. 


Although a number of telecommunications-related bills had been introduced into the 102nd Congress, it was only in late 1993—at the end of the 103rd Congress—that the prospects for fundamental communications policy reform showed any real promise.
 Such hopes proved premature, however.  Efforts by the Regional Bell Operating Companies to stall final passage of a reform bill in the Senate outlasted the Democratic majority and, with it, the tenuous coalition that had supported fundamental reform.


In the November 1994 elections, the Republicans were returned to Congress with a mandate calling for deregulation.  In keeping with the mood of the country, Republican leaders were prepared to take immediate steps to deregulate the cable industry and greatly relax the limits on broadcast station ownership.  However, disagreements among industry players, and concerns about a presidential veto, forced them to take a more cautious approach.
  

Although most members of industry were staunch supporters of deregulation and greater competition, they strongly disagreed about how best to achieve these goals.  Long distance carriers and cable operators, for example, called for more stringent prohibitions on the local telephone companies, while the RBOCs argued that competition was being impeded by MFJ restrictions.  Broadcasters, in turn, contended that, for competition to survive they needed free spectrum.

Faced with such difficult choices, the Republicans looked to industry to help them write reform legislation.  With this objective in mind, the leadership invited top industry CEOs to Washington to find out precisely what they wanted incorporated in a bill.
  As journalist Peter Lynch described this encounter:


Secret talks between the long-distance companies and the regional Bells


began with an early February dinner at the Capital Grille, where a 20-ounce sirloin


costs $27.95 and a bottle of 12-year old wine fetches $375.

The meeting had been called by the chairman of the House Telecommunications


Subcommittee, Rep. Jack Fields, R-Texas.  Joining the teetotalling lawmaker in a 


Private room six blocks from the Capitol were the Bells’ chief lobbyist, Gary McBee,


Two former congressmen—turned-Bell advocates; and long distance representative


John Tuck, whose salty language betrayed his Navy background.

At issue that night was how to regulate the Bells’ move into the $70 billion


long-distance market.  There was little doubt the federal government eventually would


allow the bells and long-distance companies into each other’s markets.  But Fields


hoped the executives could design the necessary law themselves and save Congress 


refereeing a nasty dispute.


This kind of hustling and jockeying for advantage continued right up to the end of the congressional debate.  In the last six months before passage, for example, the top three long-distance companies contributed 2.1 million in political campaign funds to members of Congress, while the seven regional Bells gave $2.3 million.
  Not surprisingly, given the nature of the outcome, the RBOCs favored the Republicans with their contribution, the long distance carriers the Democrats.
  Eager to enter the competitive fray, the RBOCs had boycotted the previous Democratic-sponsored legislation on the grounds that it was too restrictive.  The Republican legislation went much further in meeting their needs.  According to the law, the local telephone companies no longer had to prove the actual existence of facilities-based competition before entering competitive markets; instead, they were only required to get the approval of the FCC and state regulators based on a rather vague set of criteria outlined in the legislation. 

Despite Congressional gridlock over the budget, the Republicans and Democrats joined together to pass the telecommunications reform legislation in early February 1996 by a vote of 414 to 16 in the House, and 91 to 5 in the Senate.  On February 8th, President Clinton, having originally threatened to veto the bill for being too lax, signed it into law.  Hailed as a major step forward in United States communications policy, the Telecommunications Act was, essentially, a well honed, bi-partisan, political compromise, providing some concessions to just about all.  The stated purpose of the new legislation was to promote deregulation and competition in the telecommunications industry.  However, instead of addressing the issue of competition head-on, it postponed the debate, delegating the thorny problems entailed in determining what constitutes “competition” to the experts at the Federal Communication Commission.
    Thus, for example, the law requires the FCC to write no less than 80 rules determining how the transition to competition will take place, and how the costs and benefits among industry players will be distributed.


Not surprisingly, much of the disagreement that one sees today between members of Congress and the FCC is focused around this issue of how specific and detailed to get in defining competition.  For members of Congress, it is in their interests to keep the 14 point criteria provided in the legislation as vague as possible.  For it is precisely this fluidity that allowed for the Act’s passage in the first place.
  It is no wonder, therefore, that support for the legislation began to dissipate, the more the FCC acted to flesh these criteria out.  As Senator McCain has described the problem as well as what he sees as the potential solution:



The inherent difficulty in entering the local exchange business and the disincentives


competitors face in providing facilities-based competition to a broad base of customers


clearly suggest that a reasonably flexible interpretation of the law is the only approach that


might conceivably prove workable.  . . .Beyond a point, regulation cannot make a non-


contestable market competitive, nor can it create or sustain “fair’ competition.  We must 


stop trying to federally micromanage the way to fair competition for the benefit of industry


and instead create a minimalist, federal/state blueprint for marketplace competition for the


benefit of consumers.


Of course, a gap between policy making and policy implementation has always existed.  However, in the past, the ambiguity and flexibility in the regulatory process helped to facilitate a mutual accommodation between Congress and the regulatory agencies.
  In contrast, today, because there are more “experts” at the FCC, there is also much less room for such slack.    


Pricing With Proxy Models

In 1996, the FCC was a far cry from the agency that Landis lambasted when making his report to President Elect Kennedy.  Headed by Reed Hunt, an antitrust lawyer (with the emphasis on the antitrust) and a full roster of regulatory economists (prominently displayed on the FCC website), the agency was suitably poised to write the new rules of competition for the telecommunications industry.


To fulfill its mission, three interrelated tasks were called for: setting access charges, establishing the rules for interconnection, and establishing a mechanism for meeting universal service requirements.  To meet the legislative requirement for non-discriminatory access and pricing, the FCC had—in each case—to establish a means of determining the real cost of providing basic telephone service.  This is a formidable task indeed.  For setting prices and allocating costs—the bane of all past regulatory proceedings—is anything but an exact science, and thus had always been done somewhat arbitrarily.
  The problem of pricing is especially challenging in the case of universal service, given both the historical ties between pricing and universal service, as well as the inherent tension between competition and universal service goals.  


In an effort to make this process more rational and analytic, the FCC proposed the use of proxy models as a regulatory device to help estimate the forward-looking economic costs
 of providing telephone service in high cost areas.
  Based on such a model, the FCC hoped to be able to determine more exactly the need for and size of a universal service fund.  While most industry players agree that, with competition, the local exchange carriers will no longer be able to finance service to high cost areas through internal funding, they have very different ideas about the amount of alternative funding that will be required.    

To stimulate a discussion of the merits of using a proxy model approach, the FCC staff—in January 1997--released a paper laying out the issues involved, and the criteria against which such models would be evaluated.
  Included among the criteria are: 1) adherence to a forward-looking costing methodology; 2) the ability to measure the cost of narrowband network; 3) consistency with independent cost evidence; 4) potential for independent evaluation of model algorithms and input assumptions; and 5) flexibility to vary user input choices.   The FCC also conducted public workshops to evaluate specific models and to solicit further comment about them. 
  In addition, the agency also made the software to run the models available to the public via its website.      
         


Two models survived the intense and iterative review process: the Benchmark Cost Model 2 (“BCM2”) submitted in July 1996 by Sprint and US West, and the Hatfield model, version 2.2 (“Hatfield 2.2.2”), submitted by AT&T and MCI in March 1996.
  Although there has been some convergence between these two models in the course of the review process, they continue to differ with respect to a number of assumptions, which generally mirror their sponsors more sponsors more general positions in the over debate on competition.  Drawing on some of the positive aspects of both models, and employing its own engineering and economic analysis, the FCC went further to develop a Hybrid Cost Proxy Model, the most recent version of which (HCPM 2.6) was released on July 1, 1998 for public comment.
  Originally, the FCC intended to develop a platform of fixed algorithms and assumptions to be built into the high cost model, and to select a complete mechanism, which would incorporate input values, by August 1998.  However, given the complexity of the models and the length of time it has taken to review them, the FCC has been obliged to extend the schedule.  


While disagreeing about assumptions and input values, many of the participants in the proxy model process consider this approach to pricing to been an improvement over previous methodologies.  Representatives of consumer groups, in particular, note that the process of developing proxy models has not only facilitated their access to key data, which previously was held to be proprietary; it has also served to bring the efficiencies within the system into greater relief.
  Among the least enthusiastic have been many rural companies who take issue not only with “forward looking costs” but also with the notion that unique circumstances can be adequately factored into a model that yields average costs.
   Responding to rural concerns, the FCC has granted a three-year transition period before rural phone companies must shift to the new regime.  A rural task force has also been appointed to further investigate the impact of using proxy model in rural areas.


Sorely missing from the process, however, has been a public discourse about the use of proxy models, and their impact on universal service.  Whereas a broad range of public interests groups participated in the telecom debate that took place in the 103rd Congress, only a few have followed—much less been involved in—the proxy model review process.  Asked in an interview what their thoughts were about the models, two out of six public interest lobbyists responded with the query, “What’s a proxy model?”
  This lack of awareness is not surprising insofar as the press, too, has shown little interest in the issue.  A search of the databases of The New York Times, The Washington Post, and the Wall Street Journal found no references to proxy, or high cost, models.


Participation in the debate is also limited by the high cost of entry.   The very language in which the discussion is being carried out is extremely hard for the layman to understand.  Even though the software to run the models is freely available to the public on-line, the skills required to do so and to interpret the algorithms are much harder to come by.  As one consumer advocate noted, to play the game one has to hire an expert or become one.
  For small companies and other interested parties to substitute their own input data for the FCC’s default values is even more costly—ranging from between $20,000 to $50,000.


Although they may be equally limited in their understanding, some members of Congress have been far less reticent than the public interest community to voice their opinions about proxy models.  Finding these models to be overly theoretical and difficult to fathom, these legislators the FCC process as an effort to circumvent congressional intent.  To appreciate the gap in perspective between Congress and the FCC, one need only consider the testimony of Senator Conrad Burns, on the subject: 



Quite frankly, Congress does not have the time to review issues time and time again,


as we are doing today.  In our report language, Congress clearly stated that the FCC’s universal


service proceeding, which was ongoing at the time, was an improper basis for implementing


this provision.  However, it appears that the FCC disregarded our instructions here.



The FCC persists in ignoring the actual costs that incumbent telecommunications


service providers incur.  Instead the Commission wants to substitute a new theory of costs.


They are truly hypothetical, not real.  …The big losers in all of these fantasy pricing schemes


Will be the users of telecommunications services—both rural and urban users.  The real world


of telecommunications involves real employees, real manhole covers, real switches, real 


maintenance trucks—all of which actually cost real money. (Emphasis added.)  If we continue


in this imaginary world of the FCC, sooner or later our customers will suffer a loss in 


service quality or possibly a loss in service altogether. …



These issues were debated in the legislative process and were rejected, and it is


inappropriate for the FCC to attempt to revive them during implementation.  This Act


represents a compromise package that each of us here knew was the best—and perhaps

only—compromise that could be reached.  We, therefore, must ensure that the package

remains whole, and all its elements are honored.

CAN EXPERTS BE GOOD PROXIES FOR THE PUBLIC?


If Publius (a.k.a. James Madison) were to consider the fractious state of telecommunications policy in the United States today, he might well be pleased. For the founding fathers were deliberate in their efforts to prevent a concentration of political power by structuring American political institutions so as to assure that these very divisions and tensions would prevail.  Similarly, at the turn of the century, the architects of America public administration went to great lengths to design hybrid independent regulatory agencies that aimed to keep expert bureaucrats from amassing political power.  In like fashion, today, in an increasingly complex world requiring ever-greater expertise, we need to find new ways to reconcile the inherent tension between bureaucracy and democracy.  The alternative is policy stagnation and regulatory failure.             


In today’s knowledge-based society, the answer, certainly, is not to eliminate the experts.  To the contrary, what’s required is to broaden the intellectual font from which experts are drawn, and to encourage a critical dialogue among disciplines.   For policy issues and the need for policy guidance are hardy confined to single disciplines. This is especially true in the case of communications, which serves as the basis for all human interactions. As Whitehead pointed out,

Each profession makes progress, but it is progress in its own groove. . . The remainder

of life is treated superficially, with the imperfect categories of thought derived from one

profession.
 

Just as the FCC benefited from the influx of economists in the seventies, so today it might behoove the agency to extend its expertise to disciplines—such as sociology and philosophy—that can not only inform the policy debate, but also help to interpret it and to make it more meaningful to the public.  Equally important, in dealing with one another, experts coming from diverse disciplines—much in the American tradition—can help to serve as a check and balance against the arrogance of expertise.   
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